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DICKINSON, JUSTICE, FOR THE COURT:
1. An eevenyear old girl and her eight-year-old brother finished shopping at the Wal-
Mart in Lucedale and raced to the nearby Winn-Dixie where their parents were grocery
shopping. Larry Hersick, a transent, was dtting outside the Wal-Mart on a block of concrete.
As the children raced passed Hersick, he grabbed the girl by her upper right arm and pulled her
a distance of about five to ten feet into the parking lot. The girl jerked away from Hersck and

ran to the Winn-Dixie with her brother.



12. The girl's father cdled the police, who rushed to the Wal-Mart to find Hersick dill
gtting on the block of concrete. Hersick was arrested, indicted, tried and convicted of
attempted kidnaping, and sentenced to ten years imprisonment. Hersick now appeds, claming
that his right to a speedy trid was denied, the indictment was flawed, the trial court improperly
admitted a statement he made to police, and the jury verdict was against the overwheming
weight of the evidence. Finding no reversible error, we affirm.

l. I ssuesraised by Hersick's counsel

Soeedy Trial -- The Constitutional Claim.
113. Defendants in crimina cases are guaranteed the right to a speedy trid by the sixth and
fourteenth amendments to the United States Conditution and Article 3, Section 26 of the
Missssippi Condtitution of 1890. Watts v. State, 733 So.2d 214, 235 (Miss.1999). In
Barker v. Wingo, 407 U.S. 514, 92 S.C.2182, 33 L.Ed.2d 101 (1972), the United States
Supreme Court has provided a test we mugt follow. Under Barker, we examine the following
factors: (i) length of the ddlay, (ii) reason for the dday, (iii) defendant’s assertion of his right,
and (iv) prgudice to the defendant. 407 U.S. a 530. See Taylor v. State, 672 So.2d 1246,
1258 (Miss. 1996).

(1). Length of the Delay
14. The length of the delay is a “triggering mechanism” for the Barker test. Until thereis
some delay tha is presumptively prgudicid, there is no need for further inquiry under Barker.
407 U.S. a 530; Mitchell v. State, 792 So.2d 192 (Miss. 2001). We recognize a delay of eight

months to be presumptively preudicid. Smith v. State, 550 So.2d 406, 408 (Miss. 1989).



5. The conditutiond rignt to a speedy triad attaches at the time of the accused'sarrest,
indictment, or information. Smith, 550 So.2d a 408. “In short, the conditutiond right to a
Speedy trid attaches when a person has been accused.” 1d.
T6. Hersck was arrested on February 25, 2001, and his trial commenced 611 days later,
on October 29, 2002. Thus, the dday is presumptivdy prgudicid and requires that we
examinetheremaning Barker factors.

(ii). Reason for the Delay
17. The second Barker factor requires the court to determine the reason for thedday,
induding the party to whom the delay is attributable. Brengettcy v. State, 794 So.2d 987, 993
(Miss. 1999). The burden is on the State to provide a defendant with a speedy tria. Therefore,
the State bears the concomitant burden of showing that either the delay was caused by the
defendant or that the delay was for a good cause. Where the State is unable to do ether, this
factor must be weighed against the State. Smith v. State, 550 So.2d at 409; Wiley v. State, 582
S0.2d 1008, 1012 (Miss. 1991).
118. Deays caused by the defense, such as requests for continuances, will toll the running
of the speedy trid clock for that length of time atributable to the continuance. Wiley v. State,
582 So.2d 1008, 1011 (Miss. 1991), dting Flores v. State, 574 So.2d 1314, 1318 (Miss.

1990). A timeline of the rlevant dates and eventsin Hersck’s case is asfollows:

» February 25, 2001: Hersck arrested; provides fase nameto the police.

e April 2001: Hersack’s true identity is determined by law enforcement
officers.

» November 28, 2001. Hersick isindicted.



* January 30, 2002: Hersick isarraigned.
* March 21, 2002: Ross P. Simons s appointed to represent Hersick.

* April 15, 2002: Hersick’s request for a continuance isgranted. Trid is
continued to the next term.

* July 29, 2002: The State requests a continuance because a witness is
unavalable to tedify. Trid is continued to October 28,
2002.

» September 20, 2002: Hersick files a motion to dismiss for failure to grant a

speedy trid filed by defense.

* October 1, 2002: Hersck’s motion to dismissis denied.

* October 29, 2002: Hersck’strid begins.
T9. We mug now cdculate dl days atributable to Hersick’'s request, or other good cause,
and weigh them in the context of dl the Barker factors.
110. When Hersick was arrested on February 25, 2001, he was uncooperative with police,
and provided a fdse name to the police officers. His true identity was not established until
seven weeks later in April 2001. Thus, the seven weeks (49 days) during which Hersick
withheld histrue identity from authorities must be subtracted from the delay.
f11. Hersck was indicted by the October 2001 grand jury, which was the first available grand
jury after Hersck’s true identity was determined. The indictment was handed down on
November 28, 2001. Where a defendant is indicted by the firs avalable grand jury in the
county, the time between arrest and indictment is not counted againgt either the date or the

defense. Brengettcy, 794 So.2d at 993.



112.  The time between Hersick’s indictment on November 28, 2001 and his trial on October
29, 2002, is 335 days. However, the continuance granted to Hersick on April 15, 2002,
accounts for 105 days of this period, reducing the total period of delay to 230 days:*

113. The State further argues that the time between Hersck’s arraignment on January 30,
2002, and the continuance granted on April 15, 2002, should be tolled against Hersick because
of hs action in seeking new representation. At arraignment, Hersick was represented by Mr.
Barnett from the Public Defender’s office. However, Banett explaned to Hersck and the
court that he had a potential conflict of interest because he had previoudy represented the
victim's family in other matters. Hersick and Barnett agreed that Barnett would stand in for
Hersick for the limited purpose of the arraignment, and afterward another attorney could be
appointed to represent Hersck. The record is devoid of any other documentation concerning
Hersack’s representation until an order gopointing Ross Parker Smons was entered on March
21, 2002. Although the State dleges Hersck caused the delay by switching attorneys, there
is nothing in the record to indicate that he is at fault for this delay.? Hersick certainly can not

be faulted for Barnett’ s conflict of interest.

1 A continuance granted to the defense tolls the running of the speedy trid clock. See Wiley v.
State, 582 S0.2d 1008, 1011 (Miss. 1991).

2Simons stated during the hearing on the motion to dismiss:

o there has been some attorney switching in this case, and | guessthe issuein this case
iswhether or not Mr. Hersick caused any of that. And | don’t find anything in the record
where Mr. Hersick asked the Court formdly to replace attorneysin this case. Theremay
have been some discussions or disagreements, or he might not have like his attorneys at
some times, but | don't think that he actudly formaly made a motion to remove his
attorney. | don’t know that any atorneys made motions on their own that asserted
conflicts or persona conflicts or lega conflicts to the Court.
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114. Hndly, a continuance was granted to the State on July 20, 2002, which accounts for the
92 days before Hersick’s trid.  Because this continuance was granted for good cause? it talls
the running of the congtitutional speedy trid clock, and reduces the tota period of delay to
138 days.

15. The tota period of delay remains at 138 days, or approximately four and a half months,
a dday which is not presumptively prgudicid. Therefore, this factor weighs in favor of the
State.

(iii). Assertion of the Right

16. Under Barker, the defendant's assertion of his speedy trid right is entitled to strong
evidentiary weight. Failure to assart the right will make it difficult for a defendant to prove
denia of a speedy trid. Barker v. Wingo, 407 U.S. at 531-32. Hersick filed a motion to
digmiss for falure to grant a speedy trid on September 20, 2002, a year and a half after he was
fird incarcerated and five weeks before his trid was set to begin. The events related to

Hersick’s request for a speedy trid are asfollows.

July 29, 2002: The State requested a continuance because arresting
officer Daryl Brewer was unavalable to testify. At that
time, defense counsd for Hersick objected and demanded
that the state follow statutory procedure.

September 20, 2002: Hersck filed his Motion to Dismiss for Failureto Grant
a Speedy Trid under Miss. Code Ann. 99-17-1, Article 3,

3This continuance was granted to the State because Darryl Brewer, the arresting officer and
one of the State' s key witnesses, was overseas on active military duty. See Box v. State, 610 So.2d
1148, 1150 (Miss. 1992) (continuance was granted - State’ s witness was unavailable because was on
amisson for the United States Department of State).
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Section 26 of the Missssppi Congitution and the Sixth
Amendment to the U.S. Condtitution.

October 1, 2002 Hersick’s motion for speedy trid was denied.
October 18, 2002 Hersick makes another demand for speedly tridl.
October 29, 2002: Hersick’ strid begins.

f17. The record reflects that Hersick asserted his right to a speedy trial on several
occasions, but his fird request was only a few weeks before the trial. Therefore, this factor
does not favor the State or the defendant.
(iv). Prgjudice to the Defendant

718. The Barker Court identified three interests protected by the right to a speedy trid tha
are to be consdered when determining whether a defendant has been prgudiced by a delay in
bringing him or her to triad. They are (1) the interest in preventing oppressive pretria
incarceration, (2) the interest in minimizing anxiety and concern of the accused, and (3) the
interest in limiting the posshility that the defense will be impared. Barker, 407 U.S. at 532.
Of these three interests, the lagt is the mogt important; and when violaed, the most pregjudicia
to the defendant. Seeid.

119. The firs of these interedts, preventing oppressve pretrid incarceration, isbest
consdered closdy with the first two Barker factors, the length of and reasons for the dday.
There are numerous cases which demondrate that Hersick’s period of pretria incarceration
was not oppressve and did not violate his conditutiond rights. Jefferson v. State, 818 So. 2d
1099 (Miss. 2002) (480 days); Skaggs v. State, 676 So. 2d 897 (Miss. 1996) (554 days);

Strogner v. State, 627 So. 2d 815 (Miss. 1993) (25 months); Ross v. State, 605 So. 2d 17



(Miss. 1992) (378 days); Watson v. State, 848 So. 2d 203 (Miss. Ct. App. 2003) (817 days);
Malone v. State, 829 So. 2d 1253 (Miss. Ct. App. 2002) (915 days); Thompson v. State, 773
So. 2d 955 (Miss. Ct. App. 2000) (1031 days); Bingham v. State, 775 So. 2d 426 (Miss. Ct.
App. 1999) (640 days).

920. Herdck had 611 days of pretria incarceration. However, al but 138 dayswere
attributed to Hersick or good cause. Therefore, Hersick has failed to demonsrate how his
pretria incarceration has been oppressive.

721. An andyss of the second interest, minmizng anxiety and concern of the accused, is

related to the condderations discussed under the third Barker factor, the defendant’s assartion

of the right. Although he waited until a few weeks before trid to assert his right to a speedy
trid, Herdck did demonstrate some frudration about the deday. During the hearing on the
motion to dismiss, his counse stated:

Mr. Hersck’s greatest concern in this case, | think at this point, is that he's been

in jal for gpproximately 620 days — maybe 610 days. And | believe that | might

have miscdculated the date of this crime by about 20 days or 10 days or so, but

dill, it's been well over 600 days, which is going into -- by the time he'll be

tried in this case on October 28th, if the case goes forward, he's going to be

about 100 days short of two yearsin jail.
722. This satement by counsd is the only indication in the record of anxiety or frustration
caused by pretria incarceration.
7123. The State asserts that, because he was homeless, Hersick was not in a postionto
complain about unlawful incarceration. Specificaly, the State cdlaims:

It seems the Appdlant was incarcerated during this period, and no doubt living

a much more sdatisfectory life in jal than the nomadic, hand-to-mouth existence

he had apparently been living when arrested. Bail had apparently been set, once
his actud identity had been determined, but naturdly he was unable to make it.



Sill, one mugt recognize that the provison of three square meals a day, a bed,

heat in winter, [dc] long warm showers, were certanly materid improvements

in the Appdlant's life and dl at the expense of the good citizens of George

County. For the Appdlat to speak of pregudice under these circumstances

would be impertinent and ingracious [S¢], but we get ahead of oursalves.
924. This Court rgects these comments as incondstent with the rights secured to all dtizens
under the Conditution. They adso ignore the redities of prison life Congtitutional protections
do not depend upon the economic datus of the individud asserting them. The State discredits
itself by making such assartions, and they carry no weight with this Court.
125. The third and most important interest is limiting the possbility that the defense will be
impared. While the length of time between arest and trid is substantid, Hersck has not
shown how his case was prejudiced by the dday. He does not provide us with any explanation
or andyds of how the delay adversely affected his tria, and the record does not indicate that
the delay caused any of Hersick's witnesses to be unavaldble, or unable to remember
information helpful to his defense*  Incarceration done is not sufficient to establish prejudice
under Barker, and without some showing of actua pregudice to his case reauting from the
delay, Hersick failsto prove that the delay was so prgjudicia asto warrant reversal.
726. Because of Hersck’'s falure to demonstrate that he was “oppressed”, that he suffered

awxiely and concern (other than concern regarding dgtting in jal), or that his defense was

impaired by the delay, this factor favors the State.

“At trid, Hersick’ s atorney put on no witnesses or other evidence. While the fact that no
evidence was presented in the defense’ s case in chief may itself have been prgudicid to the defense,
there is no evidence that the delay resulted in the lack of evidence or that the delay caused any
prejudice resulting therefrom.



927. Under the totdity of the circumstances, and upon examination and analysis of the
Barker factors, we find Hersick’ s congtitutiona right to a speedy trid was not violated.

Soeedy Trial -- The Satutory Claim
128. Miss. Code Ann. 8 99-17-1 (Rev. 2000), known asthe “270 day rule,” provides:

Unless good cause be shown, and a continuance duly granted by the court, all

offenses for which indictments are presented to the court shall be tried no later

than two hundred seventy (270) days after the accused has been arraigned.
(emphasis added).
129. This Court has hdd “that compliance with section 99-17-1 does not necessarily mean
that a defendant’s condtitutiond right to a speedy trial has been respected.” Smith, 550 So. 2d
at 408.
130. Hersck was arraigned on January 30, 2002. His trial commenced on October 29, 2002.
However, the total period of delay is 138 days, dfter talling 49 days for the fdse identity
period, talling the period of time between finding out Hersck’s true identity and being indicted
by the next grand jury, 105 days for the continuance requested by defense counsd, and 92 days
for continuance requested by the state because of the absence of Darryl Brewer, the arresting
officer. Hersick objected to the State’'s request for this continuance, but the tria court granted
the Moation, finding Brewer to be a materid witness, and that good cause® exised for the
continuance.

131. On October 1, 2002, following the hearing on the Motion to Dismiss, the trid court

found that Hersck’'s right to a speedy tria had not been violated. A trid judge's finding will

> Brewer was in Afghanistan serving inthe U.S. Army.
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not be reversed unless menifestly wrong. Mitchell v. State, 792 So.2d 192, 213 (Miss. 2001),
Humphrey v. State, 759 So.2d 368, 375 (Miss. 2000). We are unable to say that the tria
court’s ruling was manifestly wrong. Accordingly, thisissue is without merit.

Did thetrial court err in denying Hersick's demurrer?
132. Hersck contends tha the indictment was flawed because it faled to specify whichform
of atempted kidnaping was being charged. Hersick cites Conley v. State, 790 So. 2d 773, 796
(Miss. 2001) which discussed the gatute:

A plan reading of the statute leads to the sound conclusion that one may commit

the crime of kidngping ether by secretly confining a victim or by confirming or

imprisoning another agang his or her will regardless of whether the

confinement is secret.
133. Miss. Code Ann. 8 97-3-53 (Rev. 2000), provides for three instances of kidnaping: (1)
“Any person who shdl without lanful authority forcibly seize and confine any other person,”
(2 “inveigle or kidngp any other person with intent to cause such person to be secretly
confined or imprisoned agang his or her will,” and/or (3) “forcibly seize, inveigle or kidnap
any child under the age of ten (10) years and secretly confine such child against the will of the
parents or guardians or person having lawful custody of such child.”
134. Hersck contends that, dthough the indictment accused him of atempted kidnaping, it
faled to specify which kind of kidngoing he was atempting. Therefore, Hersick argues, the
indiccment falled to place hm on notice of what cime against which he was to defend.
Furthermore, he dleges that the indictment falled to dlege that he intended to confine the
victim, asrequired by satute.

135.  Theindictment specificaly Stated:

11



Larry Vincent Hersck in George County, Missssppi, on or about February 25,
2001, did wilfully, unlanfully and feonioudy desgn and endeavor to commit
the offense of attempted kidnaping, a fdony denounced by Sections 97-1-7 and
97-3-53, Miss. Code of 1972 (as amended), in that he did intend to kidnap the
vidim; and did an overt act toward the commission thereof, to-wit: by grabbing
the victim by the am and pulling her approximately ten (10) feet from a
gdewdk into the Wa-Mart parking lot; but he faled theren in that was adle to
jerk hersdf from the grasp and run to her mother, contrary to the form of the
datute in such cases made and provided, and againg the peace and dignity of the
State of Missssippi.

136. The indiccment gave detals of the aleged attempted kidnaping, induding details of how
the attempt failed. Thetrid court Sated:

| think the indictment is proper because it goes beyond just smply saying there

was an intent to kidnap the vicim. It describes those acts in clear and concise

language as required by the rules, wherein it states that a victim was grabbed by

the arm and pulled approximately 10 feet from the sdewak into the parking lot,

but that the kidnaping falled because she was ddle to jerk hersdf loose and run

away. So | think that that satisfies the requirement that the essentid eements

of the cime be stayed, and dealy the State is proceeding under the forcibly

szing and confine portion of the satute, and | think that's evident readily

gpparent from the reading of the indictment, so | will deny the demurrer.
137. We find the indicment is not fadly flawed because it charged Hersick under two
datutes. Nor is it fadly flawed because it faled to state which kind of kidnaping Hersick
intended to commit. Hersck was on sufficient notice of the charge agangt him. Rule 7.06
of the Uniform Circuit and County Court Rules dates that an indictment "shdl be a plain,
concise and definite written daiement of the essentid facts condituting the offense charged
and shdl fully notify the defendant of the nature and cause of the accusation. Forma and
technicd words are not necessary in an indictment, if the offense can be subgtantidly

described without them.” The indictment againgd Hersick states the essentiad facts, and fully

12



notified hm of the nature and cause of the accusation. We therefore find that this issue is
without merit.

Did thetrial court err in denying Hersick's Maotion in Limine?
138. Herdck contends that the trid court's denid of his motion in limine resulted in thejury
hearing his mideading and ambiguous statement to the Lucedde Police Department at the time
of his booking.
139. The record reflects that, during the booking process, Hersick dlegedly sad, “I want to
know wha happens to litle girl snachers in this town.” Herdck filed a motion in limine
regarding this statement, arguing that if presented to the jury it would have a prgudicia effect
beyond any probative vaue, thus violating M.R.E. 401, 402 and 403.
140.  Indenying the mation in limine, the trid court stated:

All right, I'm going to deny this part of the Motion in Limine. The Court will

find that these Statements were spontaneous, not in response to questioning, and

therefore they were initiated by the defendant, and would not be subject to the

Miranda ruling.  Further, the statements would appear to be relevant insofar as

they may be consdered as an admisson, and that the relevant probative vaue

would outweigh any prgudicid effect. So I'll deny the motion.
41. Herdck argues that his statement was ambiguous, at best, was not an admission, and was
only made after he was informed he was being charged with kidnaping. Hersck further dams
that the Statement was not rdevant; and therefore, the trial court abused its discretion and
committed reversble error. The State contends that the statement meets the M.R.E. 401
standard.

When reviewing mationsin limine, “this Court gpplies the following sandard:

[A] mation in limne ‘should be granted only when the trid court finds two

factors are present: (1) the materid or evidence in question will be inadmisshble
a a trid under the rules of evidence; and (2) the mere offer, reference, or

13



datements made during trid concerning the materid will tend to pregudice the
jury.””

McGilberry v. State, 797 So. 2d 940, 942 (Miss. 2001) (quoting Whittley v. City of Meridian,
530 So. 2d 1341, 1344 (Miss. 1988)).
42. Herdck’'s statement was admissible as a voluntary, spontaneous statement.  We cannot
say the trid court abused its discretion in finding the probative vadue outweighed the potentia
prgudice. Thus, thisissue iswithout merit.

Was Hersick's conviction obtained against the overwhelming weight of the
evidence?
143. Herdck made a motion for a directed verdict and submitted a peremptory ingtruction.
Pog-trial, Hersick moved for a new trid or a JN.O.V. The motions were denied, and the
ingtruction was refused.
44. The standard in reviewing the denid of a moation for a new trid is tha, viewing dl the
evidence which supports the verdict as true, reversa is proper only when we find the tria court
has abused its discretion in faling to grant a new trid. Thornhill v. State, 561 So. 2d 1025
(Miss. 1989).
145.  Accepting as true dl the evidence in this case which supports the conviction, we are
uncble to say tha the cornviction was againg the overwheming weight of evidence. This dam
is therefore without merit.

Did thetrial court impose the maximum sentence on Hersick because
he chose to exercise hisright to ajury trial?

146. Prior to the trid, Hersck was offered a plea bargain by the State. In exchange for his

guilty plea, the State offered to recommend to the tria court a sentence of ten years, with five
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years suspended. Hersick exercised his right to a jury trid and, upon his conviction, the State
recommended the maximum sentence of 10 years.
47. Herdck requested the court sentence hm to the ten years, with five suspended, the
sentence the State was going to recommend if he had pled guilty. Hersick contends that the
trid court erred by impodng a heavier sentence than was offered to him pretrial, and that this
heaver sentence was a direct result of his exercise of his condtitutiona right to a tria by jury.
48. The State responded that Hersick was not being punished for going to trial, but rather
was offered an opportunity to help himsdlf by pleading guilty and accepting respongbility.
149. “This Court has repeatedly held that the impodtion of a sentence, if it is withinthe
limits prescribed by datute, is a matter left to the sound discretion of the trial court, and that
the appellate courts will not ordinarily disturb a sentence so imposed.” King v. State, 857 So.
2d 702, 731 (Miss. 2003). Whether the defendant takes responsbility for his or her actions
is a far congderation for the trial court in sentencing. We find nothing in the record that
demongirates the trid court imposed the maximum sentence to punish Hersck for exercisng
hisright to ajury trid. Thus, thisdaim iswithout merit.

Il. Issues presented pro se.
150. Hersck, pro se, raises numerous issues in his supplementa brief to this Court. The
State did not file aresponse Hersick’ s pro se brief.

1 Whether the trial court erred in not allowing testimony from various
witnesses.

A. Thevictim's maother.

15



151. Hersck contends that the falure of the mother of the victim to testify violated hisdue
process rights by denying him his Fifth Amendment right to confront a materid witness a trid.
Hersick contends that the children had to accuse him of atempted kidnaping to their mother
before the police were cdled. He assarts that the State never proved the child made this
accusation to her mother, because the mother never testified.

B. The Lucedde Chief of Police.
52. Hersgck questioned Officer Brewer outsde the presence of the jury, regardingwho
arrested him a Wa-Mart and took him to jail. Brewer tegtified that he and the Chief of Police
Glen Vel arested Hersck following the incident. Herdck questioned Brewer as to why Vall
was not there to tedtify. The State objected to the line of questioning as irrdevant, claming
Hersck’s attorney could have subpoenaed Vel to testify.

C. The security guard a Wd-Mart.
153. Hersck contends that the tria court erred by not dlowing the Wa-Mart employeeto
tedify. He dates that the Wal-Mart employee was in the front entrance watching him and
coud have offered proof of his innocence. Hersick contends that the employee gave a
datement to Police and the falure of the employee to tedify violaes his Ffth Amendment
rights, in that the prosecution suppressed evidence favorable to the accused.
154. Hersck labels these issues as whether the trial court erred by not alowing these
witnesses to testify.  However, the record does not indicate that the witnesses were
subpoenaed by the State or by the defense to testify. We find nothing to indicate that the tria

court refused to alow the witnesses to testify. Therefore, thisissue is without merit.
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2. Did the trial court err in not admitting Hersick's backpack as
evidence and allowing a brown paper bag to be exhibited in place of
Hersick’ s backpack?
155. Herdgck contends thet it was error not to allow his 60 pound backpack into evidence at
trid to be used as exculpatory evidence. He contends that it would have demonstrated that he
could not have kidnaped someone with it on his back.
56. Herdck cites Berger v. United States., 295 U.S. 78, 88, 55 S.C. 629, 79 L.Ed. 1314

(1935), for the proposgition that the prosecution must disclose favorable evidence. In Berger,

the Court held that a prosecutor

may prosecute with earnestness and vigor-- indeed, he shoud do so. But, while

he may strike hard blows, he is not at liberty to strike foul ones. It is as much his

duty to refran from improper methods caculated to produce a wrongful

conviction asit isto use every legitimate meansto bring about ajust one.
295 U.S. at 88.
157. Here, it was demonstrated on the firs day of trid that the items in the police custody
were lost. Therefore, the duffle bag's contents, which had been listed on an inventory, were
admitted into evidence. However, on the second day of trid, it was stated that the items that
were in the duffle bag were found. By that time, the trid court ruled that they could not be
admitted into evidence because the State, prior to trid, informed Hersick’s counsd that there
was not going to be any physica evidence at trid. This did not congtitute “improper methods’
to produce “awrongful conviction”.
158. Hersck, nevertheless, contends that his backpack was exculpatory before it was lost or

destroyed by the Lucedde police and, therefore, did not aid in his defense. Hersick cites

Jackson v. State, 766 So. 2d 795, 801 (Miss. Ct. App. 2000) and Trollinger v. State, 748 So.
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2d 167, 171 (Miss. Ct. App. 1999), in support of his argument that it is the State’s duty to
preserve evidence that is expected to play a 9gnificant role in the defense.
159. In order to play a dgnificant role, "the exculpatory nature and vaue of the evidence must
have been (1) apparent before the evidence was destroyed and (2) of such a nature that the
defendant could not obtain comparable evidence by other reasonable means” Jackson, 766
So. 2d a 801. “This conditutiond materidity dandard is not satisfied by the ‘mere
possihility’ thet the evidence will help the defense” 1d.
160. Hersck contends that his 60-pound backpack was indeed exculpatory and that it was
apparent before the backpack was logt, that it was exculpatory. Hersick does not address
whether comparable evidence could have be procured in this case, such as a comparable 60-
pound backpack, which could have been procured and used for the demondration.
Furthermore, there was no evidence that Hersick had his backpack on his back at the time of
the attempted kidnaping.
161. Herdck contends that the tria court erred by alowing Lambert to exhibit a brown paper
grocery bag ingead of his 60-pound backpack. However, we find that the record does not
reflect that a brown paper grocery bag was exhibited instead of his backpack (or duffle bag).
Therefore, thisissue is without merit.

3. Did thetrial court err in allowing the victim and her brother to testify?
162. Herdck contends that, since under the law of Missssppi, a child under the ageof

thirteen cannot be charged with a fdony, the childref should not have been alowed the

®At the time of their testimony, the victim was thirteen years old, and her brother was ten.
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authority to enforce the lawv agangt him, without the mother’s confirmation of the accusations.

Hersck further contends that the trid judge should have examined the children to find out if

they knew the difference between right and wrong, because they are too young and

inexperienced to understand the respongbility of their actions.

163. Herdsck citesMohr v. State, 584 So. 2d 426 (Miss. 1991), in which this Court held:
Missssppi courts genedly dlow children of tender years to tedtify if
competent. Rule 601 of the Missssppi Rules of Evidence provides tha every
person is competent to be a witness unless they are incompetent or otherwise
resricted. It is in the sound discretion of the trid judge to determine the
competency of a child witness. Before dlowing the child to tedify, the judge
should determine ‘that the child has the ability to perceive and remember events,
to understand and answer questions intdligently and to comprehend and accept
the importance of truthfulness.

Id. a 431 (citations omitted).

64. In Mohr, this Court did state that a judge should determine whether a child “hasthe
ability to percelve and remember events, to understand and answer questions intelligently and
to comprehend and accept the importance of truthfulness” Id. There is nothing in the record
here to indicate that the trid judge made any such determination. However, the Mohr Court
stated that the judge should, not must. Therefore, pursuant to Rule 601 of the Mississippi
Rules of Evidence, it is presumed that the children were competent witnesses, absent some
indication that they were not.

165. After dudying the children’s tesimony, it is clear that they were competent witnesses.
Thar testimony was consigtent, in that they did not contradict themsalves or each other. They

were intdligent, had the ability to undersand and answer questions, and could remember the
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date in question and the events that took place. There is no indication that they were coerced
or provoked into accusng Hersick. Thus, thisissue is without merit.

4, Did the trial court err in permitting a police officer to read a record of
charges at Hersick’ s sentencing?

166. Herdgck contends that the tria court erred by alowing Lambert to read a record of
unproven charges at his sentencing. Hersick contends that these charges were a result of his
indigency. He dlams he was without money to contest them.
167. Herdck further dleges that his counse was ineffective for falling to object tothe
reading of his record. Hersick contends that prior charges not resulting in a conviction were
not admissible.
168.  Lambert tedtified to Herdgck’s crimind higtory asfollows:
MR. MILLER: Mr. Lambert, if you would, please advise the Court of what the
caimind higory of this defendant is, and what you were adle to find out in your
invedtigation.
MR. LAMBERT: It took me saven weeks, Your Honor, to find out who this
gentleman actudly was. I've got 11 different state ID numbers for him, from 11
different states where he had been convicted.
MR. HERSICK: The United States isterrorizing me.
MR. LAMBERT: He dready has three convictions in Cdifornia for sexua
assaults, one child moledtation that was reduced to a misdemeanor in regard to
him leaving thet county.
THE COURT: Does he have any fdony convictions?

MR. LAMBERT: He was charged with felony child molestation, and the county
in Cdifornia reduced it to a misdemeanor on the grounds that he left that county.

THE COURT: But he doesn't have any felony convictions anywhere that you
know of ?
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MR. LAMBERT: Sir?

THE COURT: He does not have any feony convictions anywhere that you know
of?

MR. LAMBERT: No, Sr.

THE COURT: But he has some misdemeanor convictions in Cdiforniaa.  Where
dse?

MR. LAMBERT: Cdifornia, Utah. Would it be dl right to look at the file?

THE COURT: Sure.

THE WITNESS. Oregon. These are the states: Oregon, Cdifornia, Idaho,
Nevada, Colorado, Utah, Arizona, Georgia. And like | say, one is in Cdifornia
Every one of these theres no conviction of a fdony. They was charged as
felonies but somehow reduced as misdemeanors.

THE COURT: What were the charges? What did he actually get convicted of?
MR. LAMBERT: Sexud battery twice in Cdifornia, assault and battery, assault
of a lawv enforcement officer in Cdifornia, attempted burglary and sexud assault
in Cdifornia, and also assaulting an officer again.

THE COURT: And dl of those were reduced to misdemeanors?

MR. LAMBERT: Yes, gr.

Wefind no error in this discusson of Hersick’s crimind higtory a sentencing.

or the father to tedtify at tridl.

edablish that the child “ran to her mother” as dleged in the indictment.

5. Was defense counsel ineffective because he did not subpoena the victin's

mother?

Hersick contends that his counsdl was ineffective for failing to subpoena the mother

argues that the mother mugt have been a witness. Hersick cites State v. Fristoe, 658 P.2d 825
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(Ariz. Ct. App. 1982), in support of his argument that the mother’s testimony was needed to
establish that the child immediately ran to the mother and accused him.

170. In Fristoe, one mother “tedtified that, a the time the girls came running into the house,
both expressed that the man had offered them money to kiss between their legs. [The other]
mother also tedtified that [her daughter] had been &ble to tdl her what the man had said at the
time the incident had occurred.” 658 P.2d at 827. However, Fristoe did not hold that the
mother had to tedtify in order for the evidence to be auffident to find the accused guilty.
Therefore, Hersick’ s rdliance on this case is misplaced.

71. Herdck further contends that his counsd falled to investigate his verson of thefacts.
He cites Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) in
support of his argument.

72. Herdck must meet a two-part test which is set forth in Strickland and followed by this
Court in Stringer v. State, 454 So. 2d 468, 478 (Miss. 1984). Hersck must show that
counsd’s peformance was so deficient that it prgudiced his defense.  Strickland, 466 U.S.
a 687. He must adso show that but for his attorney’s errors, there is a reasonable probability
that he would have received a different result in the tria court. 1d. at 694.

73. Hersck cites State v. Tokman, 564 So. 2d 1339 (Miss. 1990), in support of his
agument that it was his counsd’s duty to interview potentid witnesses and make an
independent  invedtigation of the facts and circumstances of the case. Tokman was a capita
murder in which this Court held: “It is critical that mitigating evidence be presented at capita

sentencing proceedings’ 1d. a 1342. The Tokman Court further stated: “While it is true that
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courts are deferentia to lawyers judgments in such matters, there are limits. It has been held
that at a minimum, counsd has a duty to interview potentia witnesses and to make independent
investigation of the facts and circumstances of the case” 1 d. (citations omitted).

74. This Court has cealy hed that “[cJomplaints concerning counsd’s falure tofile
certain motions, cal certain witnesses, ask certain questions, and make certain objections fall
within the amhbit of trid drategy.” Cole v. State, 666 So. 2d 767, 777 (Miss. 1995).

175. Hersck contends that his counsel did not have a strategy to look for witnesses and that
the indictment proves it because he faled to subpoena the mother. Hersick proceeds, within
his pro se brief, to petition this Court for post-conviction relief aleging that the testimony of
the mother is new evidence of material fact, not previoudy presented or heard before, and that
his counsd’ s failure to subpoena the mother violated his right to confront awitness t trid.

76. We find tha Hersck fals to demonstrate a lack of investigation, fails to show how the
testimony of the mother could have helped him, or how he was preudiced. Therefore, we find

Herdgick did not meet the Strickland test, and thisissue is without merit.

6. Did thetrial court err in allowing the jury to be removed from
courtroom during Hersick's questioning of officer Darryl Brewer?

77. Hersck contends that his counsd erred by not objecting to the jury being removed from
the courtroom while he examined Officer Daryl Brewer. Hersck cites Jones v. State, 381
So. 2d 983 (Miss. 1980), and Gray v. State, 351 So. 2d 1342 (Miss. 1977), in support of his
argument that he has a conditutiona right to argue his case before the jury and he was deprived
of hisright to have the jury hear Brewer’ s testimony during his cross-examination.

178. In Gray, this Court held:
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During the argument a the quilt stage of his trid defendant requested
permission to ‘make a datement to the jury.” In effect, defendant was requesting
the rght to argue his own case and his request was eroneousy denied.
Missssppi Conditution Article 3, section 26 (1890) provides in pat: In dl
crimind prosecutions the accused shdl have a right to be heard by himsdf or
counsd, or both, . . . The refusa to permit defendant to argue his case is in
direct violation of the above congtitutiond provision and requires reversdl.

Id. at 1345.

179.

Jones, 381 So. 2d a 994. In the case sub judice, Hersick was not making an argument to the

jury. He wanted to cross-examine Brewer himsdf because his attorney did not ask him the

guestions Hersick wanted him to ask. Hersick was represented by counsel and was not a pro

Hersck’ srelianceismisplaced. In Jones, this Court held:

The practical solution to the dilemma presented by the accused who uses his
condtitutiond right to argue his case to the jury to give, what is for dl practica
purposes, tesimony is to treat the unsworn testimonid datements of the
accused which were not supported by the record as a patid waver of the
privilege agang sdf-incrimination. It is not a total waver of the privilege, snce
the prosecution is uneble to cross-examine the accused at this late stage of the
trid. But the prosecution may comment to the jury that the defendant's
datements were not given under oath and that he was not subject to cross-
examindion about them. The conditutiond privilege of the crimind defendant
appearing pro se is adequately protected if the court gives him a clear and direct
warning out of the presence of the jury prior to beginning his argument that such
limited comment might follow if he goes outsde the record and gives what
amounts to unsworn testimony.

e defendant.

1180.

Upon review of the tesimony of Brewer, we find no error or prgudice to Hersick. The

testimony consisted of hearsay and was irrdlevant. Therefore, thisissue is without merit.

7. Did the trial court err in allowing Hersick to make a decision about
a plea bargain without the presence of his attorney?
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181. Herdck contends that the trid court violated his Sixth Amendment rights when hewas
not represented by counsel when offered the plea bargan on March 30, 2002. He contends
that he was brought into court without his attorney and was offered his freedom if he pled
guilty to attempted kidngpping. However, the record fails to show any such court appearance.
Thisissue is without merit.

8. Did the trial court err in allowing Judge Backstrom to participate in
Hersick's plea bargain?

182. Herdck next contends that on March 30, 2002, without his counsel present, thetrid
judge asked him how he pled. Hersick contends that, because he did not have counsd present,

this amounted to the judge taking part in the plea bargain. Hersick cites Fermo v. State 370

So. 2d 930, 932-33 (Miss. 1979), in support of his argument that a judge is never to participate
or get involved in aplea bargain.
183. InFermo we stated,

While a trid judge mus control the sentencing phase of a aimina triad and has
the respongbility and duty of approving or disgpproving a recommendation by
the prosecutor, he should never become involved, or participate, in the plea
bargaining process He must reman adoof from such negotiations. The trid
judge dways mugt be circumspect and unbiased, a dl times displaying neutraity
and farness in the trid, and condderaion for the congitutiona rights of the
accused.
Id. at 933.
184. There is nothing in the record reflecting the alleged March 30, 2002, appearancein
court. Even if there was an appearance, the mere question by the Judge of how Hersick was

going to plead does not conditute involvement or participation in the plea bargain process.

Accordingly, this issue has no merit.
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CONCLUSION
185. For the reasons sated, we find that al assignments of error are without merit.
Therefore, we affirm the judgment of the George County Circuit Court.
186. CONVICTION OF ATTEMPTED KIDNAPING AND SENTENCE OF TEN (10)
YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS.
AFFIRMED.

SMITH, CJ.,, WALLER AND COBB, PJJ., EASLEY, CARLSON AND
RANDOLPH, JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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